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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
SAN DI EGO FRU T & PRCDUCE COVPANY )

Appear ances:

For Appellant: Raynmond M Wansley, Certified Public
Account ant . _ _ _
For. Respondent: W M Wl sh, Assistant Franchise Tax Conm s-
géoner} James J. Arditto, Franchise Tax
unsel.

OP1 N1 ON

This appeal is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
anended) from the action of the Franchise Tax Comm ssioner in
overruling the protest of San Diego Fruit & Produce Company to a
Proposed assessment of additional” tax in the anount of §211.28

or the taxable year ended Decenber 31, 1938.

. Appellant, a California corporation, conducts farmng opera-
tions in the States of California, Idaho, Urah and New MeXico and
in the Republic of Mexico, The products raised outside of Cali-
fornia are sold only outside the State and the major portion of
the products grown in California is sold in other states.

Separate records are maintained by Appellant of its receipts
and direct expenses in and outside the State. General admnistra-
tive expenses are apportioned to income earned within and wthout
the State on the basis of gross receipts. For the income year
1937 Appellant filed its franchise tax return.shOMAng.a loss of
$14,428,88 from operations in California, notwithstanding that it
earned a total net income of $8,475.12 fromall its operations
both within and without the State. The Comm ssioner declined to
accept Appellant's separate method of accounting as correctly
determning income from business carried on in California and Pro-
posed a deficiency assessment using the three-factor formula o
sal es, payroll and property to allocate a portion of its total
net income fromall sources to this State.

pel lant contends that its separate nmethod of accounting
accurately determnes the amount of its incone or |oss from
California business and that the use of the fornula apportions to
California income earned outside the State. This appeal, accor-
dln?ly,EPresents the same general question as was involved in
Butl'er Brothers v. McColgan, 315 U. 'S, 501, that is, whether the
Commssioner 1S warfanted in using the formula for the allocation
of inccme or whether the Appellant is entitled to use the separate
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accounting of its California operations to determne its net incone
inthis State.

The profits of a unitary business conducted in several states
are derived froma series of t_rans_actlonf t aki ng PI acF bgth within
and without a particular jurisidction. Tt Is drfficult by separate
accounting to allocate accuratela/ the profits earned by the aftl-
vities conducted within the borders of any one state. ~ Accounts
may show the amount of profits but they do not necessarily show
whence they came. Section 10 of the Bank and Corporation” Fran-
chise Tax Act authorizes the Comm ssioner to determne throu%g_
the use of an allocation fornula the incone attributable to Cali-
fS{)rtnla O a corporation doing business within and wthout the

ate.

The use by the Comm ssioner of a sales, property and Payroll
fornula in the case of a un|tarK business carried on"in Calitornia
and other states, even though the taxpayer had maintained a sepa-
rate acpount|n% system for 1ts California operations, was sus-
tained in the Butler Brothers case. The Court stated therein that
"One who attacks a fornula of %fportlonnent carries a distinct
burden of show ng by 'clear and cogent evidence' that it results
in extraterritorial values being taxed," 315 U, s. 501, 507.

Here, as was contended in the Butler Brothers case, it is
argued that the taxpayer's business™winin the State can be segre-
gated fromthat without the State and that the separate system of
accounting nore accurately determnes the net inconme from Califor-
nia business than does the nethod used by the Conm ssioner. In
support of this position and to nmeet the "burden of proof resting
upon it under that case, the Appellant has subnmitted a statenent
termed "Segregation of Operations for Income Year Ended 12-31-1937.
In this statenment are set forth in summary formthe various classes
of gross income and of deductians., i.n each case the "Total," the
hCa i fornia" portion and the "Qutside of California" portion being
shown.

The statenent does nat., however, establish, in our opinion,
by "Clear and cogent evidence" the soundness of Appellant's poSI -
tion, In the first place, it is to be observed that the seareqa-
tion does not purport to be conplete since expenses of $64,333.55,
conprising about ten per cent of the total expenses, are prorated
on the basis of the California gross receipts of $178,233.56 and
out of State gross receipts of $4,71,762.07. O a total deprecia-.
tion deduction of $25,128,20, $20,955.35 is allocated to California
No explanation is made of the nkthod of allocation. For all that
appears, accordingly, the California Portlon may include deprecia-
tiron on buildings located in this State but not” devoted entirely
to California operations, as, for exanple, a general office
bui | ding, devoted to operations both wthin and wthout the State.
Simlar observations nmay be nade as respects the deduction for
taxes paid of $2,24,0.,37, of which $1,702.70 is allocated to
California, and as respects that for rent of $1,345, of which
$1,320 is allocated to this State.

Attention mght also be directed to other considerations, as,
for exanple, the fact that the statement does not negate the view
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inplicit in the Conmssioner's use of the fornula that the unity
of ownership and managenent of Appellant's properties within and
without the State contributed to the net income arising from the
conduct of the unitary business. It sufficiently appears in our
OPI nion fromthe fore%m ng, however,, that the Appellant has not

clearly established that the application of the allocation fornula
resulted in the taxation by this State of extraterritorial values.

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

|T |'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Comm ssioner, overruling the
protest of San Diego Fruit and Produce Conpany to a §)roposed
assessnent of additional tax in the amount of  $211.28 for the
t axabl e year ended Decenber 31, 1938, ﬁursuant.to Chapter 13,
Statutes of 1929, as anended, be and the same is hereby sustained.

Done at Sacranmento, California, this 19th day of July, 1944,
by the State Board of Equalization.

R E_Collins, Chairman
Wn G Bonelli, Menber
J. H Quinn, Menber

ATTEST: Dixwell L. Pierce, Secretary
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